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RECENT CASES J4' 

States is that positive assent by the shipper, and a definite consideration mov- 
ing from the carrier are necessary for the formation of any contract limiting 
a carrier's liability. Paddock v. Railroad, 60 Mo. App. 328 r Blossom v. 
Dodd, 43 N. Y. 364. 

Cakriers — Regulation of Station Grounds — Discrimination as to 
Hackmen.— Union Depot & Ry. Co. v. Meeking, et al., 94 Pac. 16 (Col,).— 
Held, that a railroad or depot company owning a strip of land at a passen- 
ger station for the accommodation of travelers on railroads may lawfully 
exclude some hackmen or carriers of baggage from using it as a hack stand 
for the purpose of plying their vocation; they being allowed free access to 
deliver outgoing and receive incoming passengers. 

It is a settled rule that a common carrier has, by virtue of its right of 
ownership in its property^ the control of its depots, subject only to the rights 
of the public having business relations with it. Kates v. Atlanta Baggage & 
Cab Co., 107 Ga. 636; Godbout v. St. Paul Union Depot, 79 Minn. 188. In 
determining these rights of the public the conflict begins. Until quite recently 
the principle of the majority of cases has been that since the railroad acquired 
its grounds by the right of eminent domain, it could not grant special 
privileges that the State could not; Indianapolis Union R. Co. v. Dohm, 153 
Ind. 10, and thus establish monopolies and enhance prices. New England 
Express Co. V- Maine Cent. Jt. Co., 57 Me. 188. The strongly dissenting 
opinion in Old Colony R. Co. v. Tripp, 147 Mass. 35, goes so far as to claim 
that such discrimination leads to the control of passengers and merchandise 
beyond the carrier's own line. The principle of many modern decisons is 
that such exclusive privilege does not violate a reasonable preference by any 
common carrier to any persons, since this privilege does not apply to common 
carriers in respect to their services as carriers. Norfolk & IV. R. Co. v. Old 
Dominion Baggage Transfer Co., 99 Va. m; N. Y., N. H. 6- H. R. Co. v. 
Scovill, 71 Conn. 136. It is thus an extension of the same principle laid down 
in the Express Cases, 117 A. S. 1, and recently applied so as to allow only 
one man to solicit orders for the sale of lunches in a depot Fluker v. 
Georgia R. & Bkg. Co., 81 Ga. 461. 

Conspiracy— Injury to Business— Particular Acts.— Wilson v. Hey, 
83 N. E. 928 (III.).— Held, that the giving of notices by members of a union 
to third persons to excite their fear or reasonable apprehension that their busi- 
ness will be injured unless they break off business relations or cease patron- 
izing the plaintiff are unlawful, and, if the notices given and the things 
done have the natural effect of exciting such reasonable fear and apprehen- 
sion and accomplish the result intended, it is immaterial that they are not 
accompanied by direct threats. Scott and Farmer, J J., dissenting. 

It is the well established right of every dealer and tradesman to carry 
on his business in an open market, and to have all other business men left 
free to trade with him or not as they personally see fit Transportation Co. 
v. Standard Oil Co., 50 W. Va. 611; Booth v. Burgess, 65 Atl. 226 (N. J.). 
But since the enjoyment of rights by one person is often hampered by 
another's lawful exercise of a similar right, the merchant in his enjoyment 
of his right to an open market may suffer injury without having been 
wronged. For example, if workmen combine and simply withdraw their 
own patronage from one in order to persuade him to yield to their demands, 
though they may injure his business, they do him no wrong, since they are 
simply exercising their own right to choose their patrons. Boutwell v. Marr, 
75 Vt 1. And this same principle applies when merchants combine to control 
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a business, and by lawful competition injure the trade of another. Mont- 
gomery, Ward & Co. v. S. Dakota, etc., Ass"n., 150 Fed. 413. But it cannot 
be said that labor unions have a right to intimate to a third party that they 
will withdraw their trade from him in the future and persuade others to do 
the same unless he stops dealing with another; and therefore this inter- 
ference with a person's right to an open market amounts to a legal wrong, 
even though it be effected by means both peaceful and seemingly lawful. 
Plant v. Woods, 176 Mass. 492. 

Contracts— Illegality — Enforcement. — Sirkin v. Fourteenth St. 
Store, 108 N. Y. Supp. 830. — Held, that a contract by which plaintiff sells 
goods to defendant through its purchasing agent, the inducing cause for plac- 
ing the order with the plaintiff being plaintiff's agreement, unknown to defend- 
ant, to pay the agent five per cent of the purchase price of goods ordered by 
him, is tainted by such agreement, so that on grounds of public policy an 
action for the purchase price cannot be maintained. Scott, J., and Patter- 
son, P. J., dissenting. 

The better doctrine is that any such plaintiff may recover who can estab- 
lish his case without referring to the illegal contract Chitty on Contracts, 
657; Armstrong v. American Exch. Nat. Bank, 133 U. S. 433. And a New 
York case, analogous to the above, maintains that the mere fact that one of 
the parties has violated a penal statute in the approach to the contract does 
not prevent a court from enforcing payment under it Ballin v. Hein, 101 
N. Y. Supp. 38. Where both contracts were made at the same time and are 
still executory, the contrary is held. Stanton v. Sturgis, 140 Fed. 789. If in 
the same contract the legal part is severable from the illegal, the good will 
be enforced. Fishell v. Gray, 60 N. J. L. 5. So, though a contract for an 
exclusive agency is illegal, the vendor may recover for his bill of goods sold 
under it. Packard v. Byrd, 73 S. C. I ; Annheuser-Busch Brewing Asso. v. 
Houck, 27 S. W. (Tex.) 692. Arnot v. Pittston & E. Coal Co., 68 N. Y. 558, 
contra. The New York Court will never attempt such a separation in behalf 
of a wrong-doer. Saratoga County Bank v. King, 44 N. Y. 87. 

Contracts — Mutuality — Furnishing Materials. — Lima Locomotive 
& Mach. Co. v. Nat. Steel Castings Co., 155 Fed. 77. — Held, that an agree- 
ment by the defendant with the plaintiff, in a well established business, to 
furnish all the plaintiff's requirements in steel castings for the remainder of 
the year, at prices mentioned, is not void for want of mutuality. 

This holding has the support of the more modern decisions where one 
party is impliedly bound to buy all of his requirements of the other. Minn. 
Mill. Co. v. Goodnow, 40 Minn. 497; Lewis v. Atlas Life Ins. Co., 61 Mo. 
534; McCartnet, et al., v. Glass ford, 1 Wash. 579; Contra, Campbell v. Lam- 
bert, 36 la. 35 ; Schlitz v. Komp, 118 111. App. 566. Contracts for all one may 
require are valid. D alley v. Canning Co., 128 Mich. 591; Wells v. Alexander, 
130 N. Y. 642; and for all one may make or produce. Herrick v. Wardwell, 
58 Ohio S. R. 294; McCall v. Icks, 107 Wis. 232, contra, Lowe v. Ayer-Lord 
Tie Co., 29 Ky. L. R. 1302; Thayer v. Burchard, 09 Mass. 508. They are 
valid also in some cases where the contract depends upon a contingency. 
Los Angeles Traction Co. v. Wiltshire, 135 Cal. 654; Boyd v. Brown, 47 W. 
Va. 238. But agreements to furnish all that one may want or order are 
invalid. McCaw v. F elder, et al., 115 Ga. 408; Bailey v. Austrian, 19 Minn. 
535 ; Drake v. Vorse, 52 la. 417. 

Contracts — Substantial Performance— Recovery. — Flagg v. Schoen- 
leben, 142 N. Y. Supp. 1004.— Held, that proof of a substantial performance 



